A)

(i)

(i}

i)

(B)

« Appeai /Tilz No, 0OI0 No,

CoaEer 7 Ratw / 14.12.2022 A w9 fY arfre /

. ’1"11(= a pea.l under sub sectign [1} ol’ Section 86 of the Finance Act, 1994, to the A llatc Tnbunal Shall be filed
L ST h

; argw (anfte) wmmwwmmmw
0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

frr o, ot o & WA /2 Floor, GSTBhavan,

mand for A%, 7 Race Course Ring Road,

_ TSTHIE / Rajkot — 360 001
Tele Fax No. 0281 — 2477952/2441142Email: commra pl3- cexamdmc in

Rredemud o DIN-20221264SX0000222C32

arfier - wreTRTY ' TR / famiw

Dnte
V2/54/RAN2022 01/D/DCr2021-22 09-08-2021
V2/10/EA2/RAJ202] 01/D/DCI2021-22 09-08-2021

AT ST HEAT(Order-In-Appeal No.):
RAJ-EXCUS-000-APP-392 TO 393-2022

14.12.2022

Date of Order: Date of issue:

£t Rrg yarg Rig, smaa (onfiew), 9@ gm ofw

Passed by Shri Shiv Pratap Singh, Commissioner {Appeals), Rajkot.

’Trﬁ'fﬁ/ HYT AT/ IIVYH/ TETAT S, FAT Ieae o/ AT/ A wAdAT,
T/ AR/ iefteve gy Sofriys s g arw & g/
Arising out of above mentioned QIO issued by AddmonalfJomtfDeputy;Assiatanl Commissioner, Central
Exrise/8T / GST, Rajkot / Jamnagar / Gandhldham :

FftersatasiaTdt &1 ATy wf 7T /Name & Address of the Appelfant & Respondent :-

- M/s. Marwadi Commodity Brokers Pvt Ltd, Marwadi Finance Plaza, Nana Mava

Main Road, Near iscon Mega Mall, Off 150 feet Ring Road, Rajkot-360001,

En#rlmﬁa ) & =iy wré =fs Paffas ol wifdwr® /o % wws afie e a5 A 81/
¥ person aggrieved by tl'us Order- m~Appeal g file an appeal to the appropriate authority in the following way.

B S T TV AR S TR o4 e

APDQrL]- to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
the Minance ﬂct, 1994 an appeal lies to

Ffimry ey

A e, e ST g% T v sl v P i, v et
T A o T e o, ek A 12

" The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No, 2, R.K, Puram, New

Delhu'in all matters relating to classification and veluation .
IYTIE frelt % armar g wf ot o e ylr T Hare e v (R
M‘m’aﬂﬂ W'?gtm-ﬁ AEATAIT- 3¢ools ﬁa%‘q [

To Lh Wcst re ona] be ch of %gstoms Excise & Service Tax A Ilate Tribunal (CESTAT) at, 2#4 Floor, Bhaumali
Bhu 0016in case of appeals other than as mentoned in para- 1{a) above

?&;ﬁ ﬂﬂilzizﬁ a?qw:ﬁ“mﬁwmﬁ 2001 #ﬁwﬁ%wi%ﬁvﬂi;_rﬁmrr&

%T:rm 5arn1 §§; #:gram zr%awm 000/ mﬁgﬁ_{/—

?ﬂrmm lmnm é‘ -
wri‘* me@mu g : 500/

The a o the A ell Tribunal shall b ﬁled in quadruplicate in form EA prescribe u der Rule 6 of

bCemrgP Fxo:é:c 43 l%t;?)sdﬁ po and %hool gco?n AN I: afnst one whlcﬁ t :e}?t sﬁlﬁﬂ ! e:ago;omupgrzlc?g
a lce of w 0 n o an eres n n

Lg c., 5 Lac Lac ng r.eatmw: 5 lac resp twe "‘: ?croasercrll nn{cm aﬁ ?;vouiy (2 lélst lscglgt?ar

oi' branch o any no, p p ace w erg th of any nominated public sector bank

ublic qﬁnt[;:r
g rn? e %w re e bench of the is mtuat Apphcatlon made or grant of stay shﬁl be accompamed
Y [

(ﬁzmz&‘m 1994!I-°r'.lrlg_‘;ag"%“ai mmwgfs 4, %ﬁmg{# m@

whr |, wnw , BU 5 HTR
m: aw mmw%gwrgumg 50 1,00 '6'1'1*500 ; %‘000;
TR %ﬁﬁ% S D

uadruplicate in Form reacnbed under R e 9(1) of the ules, be
; _ .pan.g: a _copy of r.he a?lp sgm one o whxd}'n %f e ceru ied co ocrﬂ a.ngn shou‘ﬂ
anied by a fees of ere the unt of service tax mterest emand p? levied of
; khs orless, Rs, f— wh erc th ount 0 sewweoéax & interest demanded & evied is more
; s b uE 1}ot exce ing Hs. 10 W ere e a.mount of aervlce t int n:st
Jerr A %13 rno ﬂr%gees. in the o crossed b aﬂ_l aft in vour o
sisydg RegP trar of the bench o nommat ¢ Sector Bank o t place wi ere e bench o Tnbunal 13

Apphication made for grant of stay shall be accompanied by a fec of Rs.5



2.

W farw aifafram, 1994%) oy 86 A1 I9_urwS (2) T (2A) % awha of £ ot e, FarHe Ramafl, Lo, ¥ RTmg2)
qagizh}%mﬁufﬁamsm-?ﬁﬁmﬁnﬁ@mm %I TeaTE R AT WY (3T, W I G
mmﬁauﬁarﬁvﬁﬂmﬁ:mﬁ%qwuﬁwﬁagg %wmmmmmvﬁ#ﬂwm : 4

; FaTEE, B st RTATET A HIAEA IR FA W B ATy amder B 9 off Ty 3 Hew R T
e appeal under sub section {22) and (24) of the section 86 the Finance Act 1994, shalt be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanicd Ly i copy of order
of Commissioner Central Excise or Commissioner, Central Excise {Appeals) (one of whicﬁ shali hv a cerujl’ied COpYy)
and copy of the order passed by the Commissioner suthorizing the Assistant Commissiener or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribune].

(i) oy 4, e g 4 e A andiefia it (lreE) ¥ R et 3 At 3 i ST g wit i or 1944 oy
36T % s, ot 1 T afRfTEw, 1994 4 o7 83 ¥ sy daw A At £ wk &, T e v s nfteor §
ST TN AT TRAVE ([ /AT W HIT X 10 wﬁmuo%;,mmqi&nﬁ q1 o ¥ AT g,
T fR o, and T yTey 3 S IT £ o ATt arifere 2w ¥ FE T A Tgn

ﬁumwwmkm"mﬁqmw ¥ g il
(i) yraT 11 ¥ e W
{ii) Faz TR A wE e
{iii) v AT T ¥ fraw 6 % sigtw 27 von _
. - wﬁng&wmtmﬁﬁﬂh(a-z} s 2014 %m%tﬁﬁﬂﬁaﬁ?ﬁuwﬁﬁmrmﬁm
B ot 1 e A g AR a::mf ’
For an appeal to be filed before the CESTAT, under Section 25F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or dugr and penalty Arc in dispute, or .
penaity, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a -
ceiting of Rs. 10 Crores, .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i} amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken, :
Liaa) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ?Epl to the stay applicaten and appeals
pending belore any appellate authority prior to the commencement of the Finance [No.2} Act. 2014,

WICT TTHIT i
(© Revi lo%appiicatlkg t%men %l‘ dia: :
ph = qu% il-?m wfafaw, 1994 & EE % SRARE L UL I ,
ﬂm ORI, A e $TS, e e, mmﬁmm Hidr, sitem i mm 3m'5 nﬁw firT- 110001, ﬁaﬁ_’;{

i/
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Mini
of F‘i;mnce.plge 1 ent of Revenue 48'51 ﬁlggi‘!. ileev?n Det_:l? Bﬁlﬁd?ng, %“erﬁ'meﬂr Su%lg.t I\'é\D&EIDnl}‘ll-l 1,0]680
u Sdggt%e:%%rb iiﬁiE of the CEA 1944 in respect of the [ollowing case, govern by first provise (¢ sub-section (1]
o - : .

) CIGEALLS ¥ W i, 9t i fmﬁm?ixm tm%@mﬁaﬂmwmﬁmﬁﬂ
(i) mmﬁnﬁr @%mﬁl%,m HETAE A T AT 7 A B T A=, At FE a R
In r:a:!.";gr of any ldss of goods, wi'n&re the loss oceurs in transit from a factory to a warehouse o1 w0 another [actory

or from one warehouse to another during the course of processing of the goods in & warehol 2 or In storage
whether in a factory or in & warehouse

(i) £\ 7g IT AT W TR %ﬁﬁﬁwﬁwwﬁmwnﬂﬂ%ﬁﬁvmw%-rat'_ﬁz)ismﬁ,
;ﬁ'gm % m?:g'tﬁ g AT 6 mh Lol 1:5:%1 / ) ) . .

in case of rebate of duty of excise ?n % s exported 10 8ny country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to any country or termitory cu'side India.

(i) af FeT 9 1 A Ty AT A ,mmwﬁmﬁu‘r«ﬂmw I
In case omds exporlt;ﬁg outside lndair;s:xport to Nepal or Bhutan, withou§ péymmt of duty:

{iv) gﬁmmiﬁm ¥ ﬂsﬁqa‘rzgﬁﬁzwmﬁw@ tg%‘w {3 aga wen 7 vE § oA U o
ﬁmumianﬁm %a‘m@ﬂ%m-m.l o8 Y 9T 109 %mgfr L1 1 sear waTr A -1§mmﬂ§mﬁﬁ
7 AT gL/ .
Credit of any duty allowed to be utilized towards ent of excise duty on final products under the provisions
olr lh;s ‘})\ct_ o):' Ehe‘yRu es l1:1:|a|:l.-:l.)1f1 e unﬁer suc% ul:r"aer is q%%‘iaf.d }Jy me%onuﬁnﬂsmgner hppl-l: "ust‘? on orpa(f)t‘::lr, the -
date appeinted under Sec, 109 of the Finance (No.2) Act, . .

v vy e 1 41 gl Ty e EA-8 ¥, o 1t ¥efta sewve e (arden B 001, ¥ Pw 9 = e 5
*mﬁ%ﬁiﬂﬁq ﬁq;f,_w;w J a%a::j %ﬁé&wﬁéi{gﬁm ot

L/

Theé above application shall be made in d licate in Form No. EA-B as specified under Rule, 7 of Central Excise

egfs]_ Rl.? . 2d001 aHlthm 3 months from the date on wh}ch Lﬂc order &:!ugh% to be a:ﬂ)pealed anE'x’;t is
unicated and sh %agcggxmcd_ two copies each of the Q10 a‘nd dér-In- col. 12 should alse be

accompani Y 8 co%x of TR- encing payment of prescribed fee as prescri under Section 35-EE

of CEA, 1944, iinder Major Head of Account. :

tvi %m@é%ﬁmm&g&Qm;ﬁwm mmkuﬁmmwmmﬁﬁm@ﬁm .

1000 -/ & WA AT}
The rcw(sion a %ﬁcal.{'on shall be accompanied_by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less a.ng s 1 /- where the amount involved is more than Rupees One Lac. -

O R e e Ty a1 e T Y e
the order covers ousnumbers of order- in Oréﬁtnal, fee Tor each 0.1.0, should be p(ﬁd in the ororesaid manner,

notwithstandin ‘act that the one appeal to Hlant Tnbunal o the one application o the Central Govt.
As the case ma_{gf bef fs filled to avoid sc%%ctoria worl ?P:xgnmng Rs. 1 laokhd}ee of RsEPIOO [- for each.

yfafm, 1975,%&@@-1%3@?@3&%@%3&1&9&“% 2, 50 O T AT
authority shall bear a

973, us amended.

—

(E}

| 1/
gﬂﬁ of licationt' or 0.1.0. as the case may be, and the order of the adjudicatin
conlfrto?&ysta:';%pof l%s.%.sd- as pres?:ribeg under S&legule-l in terms of the Coul"lt Tee Act?'l

(7 mvmmyﬁﬁmmm (@t Afn R, 1902 ¥ aftg w7 o7z Hafoam Wi B

-
Rttjlétéon_ is also iﬂwit.e.{g _[l? the rules covennlglthese ai"xil other related matters contained in the Customs, Excise
an rvice Appellate Tribunal {Procedure] Rules, 1982,

@ g s o s ey wt =, Rreqa o e st % g, s R dee

www.cbe %‘3\:_1:1 # ﬁuc{ o ) . ) ) ]
For the eﬁ ate, detailed and latest E;'lowslons relann%to filing of appeal to the higher appeilaie authority, the
appellant may refer to the Departmental website www.cbec.gov.m )




- V2/54/RAJ/2022
: o varoEA-2RAJZ021

i Srdsn /ORDER-IN-APPEAL
M /s Marwadi Commodity Brokers Pvt Ltd., ‘Marwadi Financial Plaza’,

Nana Mava Main Road, Near Grand Central Mall, Rajkot (hereinafter
_referred to as the ‘appellant’) has filed appeal No.V2/54 /RAJ / 2022 against
Order-in-Original No. 01/D/DC/2021-22 dated 09.08.2021 (hereinafter
referred to- as ‘impugned order) passed by-the Deputy Commissioner,
Central' Excise & CGST, Division-1, Rajkot (hereinafter referred to as
‘édjudicating authority’}. Appeal No. V.2/10/EA-2/RAJ/202] has also been
filed by Deputy Commissioner, CGST, Division-1, Rajkot {hereinafier

referred to as ‘ the Revenue’) against the impugned order.

2. The facts of the case, in brief, are that during the course of audit of
the records of the appellant, it was observed that the appellant was
providing taxable as well as exempted service and did not maintain separate

. ) account for avajlmeht of Cenvat credit. Thus, the appellant was required to
reverse an amount pertaining to credit of common ihputs /input services as
per Rule 6(3A) of Cenvat Credit Rules, 2004. However, on scrutiny of records
it was observed that th.e appellant had not paid the amount as required
under Rule 6(34) ibid. Therefore, a show cause notice dated 11.04.2019 was
issued dem@nding amount of Rs.8,97,977 /- under rule 14 of Cenvat Credit
Rules, 2004 read with Seétion 73(1) of the Finance Act 1994 and to
appropriate the amount of Rs.3,78,801/- already paid by them. The notice
also proposed to charge interest under Section 75 of the Finance Act 1994
and to appropriate the amount of Rs.2,42,478/ - already paid. Further, it
was also proposed to impose penalty under Section 77 of the Finance Act

. 1994 and under rule 15(3) of the Cenvat Credit Rules, 2004 and to
ai)'propriate amount of Rs.56,820/- already paid. The adjudicating
authority, in the impugned order,. - has confirmed the demand of
Rs.8,97,977 /- under rule 14 of Cenvat. Credit Rules, 2004 read with proviso
to Section 73(1) of the Finance Act 1994 and ordered to appropriate the
amount of Rs.3,78,801/- already paid by them. The adjudicating authority
confirmed the interest under Section 75 of ‘the Finance Act 1994 and
ordered to appropriate the amount of interest of Rs.2,42 ’.478 /- already paid
by them. The adjudicating authority has imposed penaity of Rs.10,000/-
under Section 77 of the Finance Act, 1994/- but imposed penalty of only
Rs.78,000/- under rule 15(3) of the Cenvat Credit Rules, 2004 and
appropriated amount of Rs.56,820/- already paid.

3.1 Being aggrieved, the appellant has filed appeal along with application
: ‘W?a;, or condonation of delay wherein they, inter alia, contended that the

pellcmt was engaged in sale and purchase of shares in Cash and Future

% rese 3ot
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and Option {F&0O) segment under two categories. The first category is
‘Clients Accounts’ from whom they charged brokerage and'other charges
whereas in the second category, they sold ahd purchased shares in cash as
well as F&O segments in their own account. The appellant charged
brokerage and other charges from the clients and paid service tax on such |

charges.

3.2 The appellant has submitted that they have utilized the credit of
service tax paid under the Stock Exchange service for paymeht of service
tax liability under the stock broker service. They contended that it is clear
from the definition of the term ‘input éewice’ that services which are
specifically enumerated and similar activities which qualify as "activities
related to business would fall within the purview of the definition of ‘input
service’. The appellant submitted that the service of Stock Exchanges is

activity related to business of the appellant.

3.3 The appellant has submitted that in the present case service provider
and service récipient are same as in activity of transaction in own account,
there is no other person to whom service was provided or by whom service
was received. It is admitted fact by department that as far as ransaction
with regard to own accounts were concerned, it was observed that no service

portion is involved, no service tax is payable and it is not outpui service.

3.4 The appellant has contenc_l;f:d that Rule 6 of CENVAT Rules comes into
play only when there is presence of taxable as well as exempted service. It
is apparent that ‘self service’ is not covered under the definition of exempted
service by virtue of explanation to Rule 2(e) of Cenvat Credit Rules, 2004
and it is not ‘taxable service’. Therefore, since an activity is 110t covered
under the definition of service then question of either it is a tax:Lie service
or an exempted service does not arise and provisions of rule 6 of Cenvat
Credit Rules, 2004 is illegal.

3.5 The appellant has subniittecl that the appellant has disciosed the
facts in relevant service tax returns about availment of Cenvat credit. Even
otherwise, the appellant submitted that, there is no statutory obiigation to
disclose and hen¢e the allegation of suppression etc is not sustainable. They
relied upon the case of Ultratech Cement, Final Order No.52015-1 7/2014
dated 08.05.2014 (CESTAT-Del} and Kumar Organics, Final Order
No.20546/2014 (CESTAT-BANG) in this regard. The appellant further
submitted that extended period of limitation is not ihvokable, I thie details
and the relevant facts were in the knowledge of the Department. They relied

Ay upon a catena of decisions in this regard.
+* .
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3.6 The appellant has further contended that the onus is on the
department to prove that the appellant have willfully suppressed facts with
intent to evade payment of duty. The authority has failed to prove that the
appeliant have acted with mala fide intent. The appellant submitted that
mere failure of declare does not amount to mis-declaration as held in the
case of Pahwa Chemicals-2005 (189) ELT.257 (SC})

3.7 The appellant has submitted that they have not contravened any of
the provisions of Cenvat Credit Rules, 2004‘._ and therefore interest and
penalty are not applicable. They have contended that they have aiways been
and arc still under the bona fide belief that they have rightly avai.cd Cenvat
credit of input services based on the invoices issued by the NSE and other
stock exchanges and, therefore no penalty is to be imposed on them. They
relied upon the case of Hindustan Steel Ltd V State of Orissa reported in AIR
1970 (sc) 253 which was followed by the Tribunal in the case of Kellner
Pharmaceuticals Ltd-1985 (20) ELT.80. They have also conte.ndecl that

provisions of Section 80 will apply in the present case.

4. The revenue has filed appeal on the ground that the adjudicating
authority ought to have imposed penalty under rule 15(3) of the Cenvat
Credit Rules, 2004 read with Section 78 of the Finance Act, 1994, quivalent

to the amount confirmed. : ofe

5. Chartered Accountant Chetan Dethaniya appeared for Personal
hearing on 09.11.2022 and reiterated the submission made in the Appeal
Memorandum. He submitted that since the invoices are in the name of self,
there is no trading activity and there is no element of service since the
service provider and the service recipient have to be two distinct persons.
He further submitted .that'in the matter of interpretation of law, allegation
'fc;r suppression or fraud does not survive. He referred to the case laws relied

by them. Therefore, he requested to set aside the Order-in-Original.

6. ] ‘have carefully gone through the facts of the case, the impugned
order, grounds of appeal in the appeal memorandum filed by the appellant.
The appellant, in the present appeal, has challenged the confirmation of
demand under Rule 14 of Cenvat Credit Rules 2004 and penalty imposed.
Th_c_ revelnue, in their appeal, has éhallenged the quantum of penalty
irhposa:d under rule 15(3) of the Cenvat Credit Rules, 2004 read with Section
.78 ibid. Therefore, the question to be answered in this appeal is whether
the connfirmation of demand and amount of penalty impdsed by the

adjudicating authority is proper or otherwise.
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7. First of all 1 would like to take up the application for condonation of
delay filed by the appellant. I find that the date of communication of the
order is 23.08.2021 and the appeal has been filed on 22.04.2022 and thus
there is delay in filing appeal. However, as per Order dated 10.01.2022 of
Hon’ble Supreme Court in Misc. Application No.21 of 2022 in Misc.
Application No.665 of 2021 in Suo Moto Writ Petition (C) No.3 of 2020, the
period from 15.03.2020 till 28.02.2022 shall stand excluded i» computing
the period of limitation and all persons shall have a limitation period of 90
days from 01.03.2022. Since the present appeal is filed within 90 days from
01.03.2022, I consider ihe appeal to have been filed within prcscribed time
limit as per Finance Act, 1994 and proceed to decide the appeal on its

merits.

8. Coming to the contention of the appellant that the adjudicating
authority has failed to prove that the appellant have acted with mala fide
intent and hence the demand is hit by limitation, I find some substance in
the same. The Board in its Circular No. 1053/2/2017-CX., dated 10-3-2017
has clearly mentioned that onus of establishing that the ingredients for
invoking extended period are present in a given case is on the r¢venue and
these ingredients need to be clearly brought out in the show cause notice.

The board, at paragraph 3.2 of the circular, clarified as under:

3.2 Ingredients for extended period : Extended period can be invoked only when
there are ingredients necessary to justify the demand for the extended perind in a case
leading to short payment or non-payment of tax. The onus of establishir.o that these
ingredients are present in a given case is on revenue and these ingredicnts need to be
clearly brought out in the Show Cause Notice alongwith evidence thercol. The active
element of intent to evade duty by action or inaction needs 10 be presest for invoking
extended period. '

8.1 In the present case, the show cause notice has not brought out the
ingredients fdr invoking extended period. Hon’ble Supreme Court in various
decisions had held that mere failure to give information is not suppression,
There should be some positive misstatement with an intentior: to evade
payment of duty. In the case of Continental Foundations Jt. Venture —
2007 (216) E.L.T.177 (S.C} the Apex Court has held that;

10. The expression  “suppression” has been used in the proviso to Necrion 114 of
the Act accompanied by very strong words as ‘fraud’ or “collusion” «nd therefore,

has to be construed strictly. Mere omission to give correct information is not
suppression of facts unless it was deliberate to stop the payment of du: Suppression
means failure to disclose full information with the intent to evade pcyricnt of duty.

When the facts are known to both the parties, omission by one party 1o do what he
might have done would not render it suppression. When the Revenuc invokes the
extended period of limitation under Section 114 the burden is cast upon it o prove
suppression of fact. An_incorrect statement cannot be equated ith a willfil
misstatement. The latter implies making of an incorrect statement with the knowledge
that the statement was not correct.
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8.2 In the case of Mysore Kirloskar Ltd - 2008 (226} E.LT.161 (S.C),
Hon'ble Supreme Court has held that on the basis of vague allegation,
neither the larger period could have invoked nor the penalty could have
imposed. In the said order Apex Court held that;
“The order of the Commissioner does not indicate adequate reasons to invoke
proviso to Section 114(1). On the basis of vague allegations made in the show cause

natice neither the proviso to Section 11A(1) could have been invoked nor penalty

could have been imposed upon the respondent under Rule 173Q) of the Central Excise
Rides..” ‘

8.3 It is held by Hon'’ble Supreme Court that there should be intent to
evade payment of duty so as to invoke extended period of limitation. In the
case of Cosmic Dye Chemical - 1995 (75) E.L.T.721 (S.C}) (Exhibit-0O)
Hon’ble Supreme Court has held that;
't Now so far as fraud and collusion are concerned, it is evident that the requisite
intent, Le., intent to evade duty is built into these very words. So far as mis-statement
or suppression of facts are concerned, they are clearly qualified by the word
“willful” preceding the words “mis-statement or suppression of facts " which means
with intent to evade duty. The next set of words “contravention of any of the
provisions of this Act or Rules” are again qualified by the immediately following
words “with intent to evade payment of duty”'. It is, therefore, not correct to say that
there can be a suppression or mis-statement of fact, which is not willful and yet

constitutes a permissible ground for the purpose of the proviso to Section 114. Mis-
siatement or suppression of fact must be willful”

8.4 Hon’ble Supreme Court in the case of H.M.M Limited - 1995 (76}
E.L.T.497 {S.C} held that the show cause notice must put the assessee to
notice which of the various commissions or omission stated in the proviso
is coramitted to extend the period to 5 years. In the present case there is no
mention of omissions or commissions made by the appellant with intent to
evade fax. The appellant filed periodical returns and the same were
subjected to scrutiny by the department. As such no sqppréssio_n can be
alleged on the part of the appellant. In vie“f of the above, I am of the view
that the demand beydnd the normal period of limitation under Section 73
of the Finance Act 1994 is time barred and not sustainable. As per facts
availntle on record, the show cause Ijotice was issued on 12.04.2019 for
the period from October 2013 to June 2017. As per Section 73, the demand
is to be servc:d on the person within 30 months from the relevant date. The
welevant date’ under Section 73(6)(1} is the date on which periodical return
is fil~d. Therefore, the demand for the period 2013-14 to 2015-16 is beyond

the normal period of limitation and hence not sustainable.

9. Now, coming to the merits of the case, th_e' appellant has contended
that pmvisioné of Rule 6 of Cenvat Credit Rules, 2004 are not applicable in
their case as they have provided service to self and no element of service is

\volved. In this regard, 1 find that, the appellant has availed Cenvat credit

e
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of service tax paid by NSE / MCX / NCDEX and these scrvices were
consumed for the stock exchange service provided by the appcllant as well
as for purchase and sale of shares on their own account. According to the
appellant, there is no element of service involved in the purchasc and sale
of shares on their own account as there are no two distinct persons involved.
In this regard, I find that as per definition of the term ‘service” given under
Section 65B of Finance Act, 1994 it is an activity carried out by a person
for another person for consideration. The said definition is reproduced as
under:

“{44) “'service” me&ns any activity carvied ow by a person for .nother for

consideration, and includes a declared service, but shall not include - -

(@) an activity which constitutes merely,—

(i) a transfer of title in goods or immovable property, by way of salv. ¢/t or in any

other manner; or

(ii) such transfer, delivery or supply of any goods which is deemed 1o »c « sale within

the meaning of clause (294) of article 366 of the Constitution, or

(i) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the course of or in

relation to his employment, _

(c) fees taken inany Court or tribunal established under any law Joi 1he time being

in force.” ‘
The appellant, being a provider of ‘Stock Broker service’, said to have
provided a service only when he buys or sells stock on behalf of his client,
In other words, if he buys and sells stock by his own, there is no clement of
service as no other person is involved in such cases. When the activity of
buying and sellirig of stocks by his own is not a service at all, it cannot be

considered that the appellant has provided taxable exempted service.

10. 1 _ﬁ.nd that rule 6(3A) of Cenvat Credit Rules, 2004 comcs into pay
only when a manufacturer or a provider of output service uses inputs or
input services in the manufacture of exempted goods or exempted ser:vices.
In the present case, when the activity carried out by the appcilant by way
of purchase and sale of stock for his own purpose cannot be considered as
a service at all, the question of providing any exempted service by the
appellant does not arise. As such, I am of the considered view that the
provision of Rule 6(3A} is not applicable in the present facts and
circumstances of the case and there was no obligation on the part of the
appellant to mainfaih separate record or to reverse any Cenvat ¢ redit under
the said rules. Therefore, I hold that the impugned order is not sustainable

on merits also.

11.  Now coming to the appeal filed by the Revenue regarding quantum of
penalty imposed under Section 78 of the Finance Act, 1994, | have already

given my findings that ifnpugned order is not sustainable on mcrits, the
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question of enhancing penalty under Section 78 of the Finance Act, 1994

does not arise. Therefore, the appeal filed by the department is rejected.

12. 1n view of the above, I set aside the impugned order and allow the

appeal filed by the appellant. The appeal filed by the department is hereby

rejected.
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13. Appeals filed by appellant and the Revetrue are disposed off as above. _'
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